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[bookmark: _WraggeTOC][bookmark: bmkStart]THIS DEED is made the	          day of                                       			2021
FROM:
ANNE PARR of Lorelei, Whitehead Lane, Skegby, Sutton-in-Ashfield, Nottinghamshire and EDWARD CLARKE ELLIOTT of 15 Crampton Close, Sutton-in-Ashfield, Nottinghamshire and MARY ELIZABETH PARR of 18 Keats Avenue, Sutton in Ashfield, Nottinghamshire (the "Owner"); 
LOCHEIL HOMES & DEVELOPMENTS LTD (Company Number 05435296) whose registered office is at 21 Station Terrace, Hucknall, Nottingham, Nottinghamshire, NG15 7TQ ("Locheil"); and
BELLWAY HOMES LIMITED (Company Number 00670176) whose registered office is at Woolsington House, Woolsington, Newcastle Upon Tyne, United Kingdom, NE13 8BF (the "Developer")
TO
ASHFIELD DISTRICT COUNCIL of Council Offices, Urban Road, Kirkby in Ashfield Nottingham, NG17 8DA (the "Council").
INTRODUCTION
The Council is the local planning authority for the area in which the Site is situated.
The Owner is the freehold owner of the Site as registered under title number NT338962. 
Locheil has the benefit of an option to purchase the Site pursuant to a deed dated 5 May 2010 entered into by the Owner and Locheil.
The Developer has the benefit of a sub-option to purchase the Site pursuant to a deed dated 14 February 2020 entered into by Locheil and the Developer.
The Developer submitted the Application for outline planning permission for the Development which was refused on 23 March 2021 (the "Refusal").
The Developer has subsequently submitted an appeal to the Refusal and the parties have agreed to enter into this Deed in order to secure the planning obligations contained in this Deed which shall take effect if planning permission is granted pursuant to the Appeal.
NOW THIS DEED WITNESSES AS FOLLOWS:
OPERATIVE PART
[bookmark: _Toc35288475][bookmark: _Toc256000000][bookmark: _Toc256000018][bookmark: _Toc63849108][bookmark: _Toc256000036][bookmark: _Toc256000055][bookmark: _Toc70667797][bookmark: _Toc256000007][bookmark: _Toc256000078][bookmark: _Toc79165354][bookmark: _Toc256000094][bookmark: _Toc256000111][bookmark: _Toc81312685][bookmark: _Toc256000100][bookmark: _Toc256000142][bookmark: _Toc256000158][bookmark: _Toc256000174][bookmark: _Toc256000190][bookmark: _Toc256000206][bookmark: _Toc256000222][bookmark: _Toc256000238][bookmark: _Toc256000254][bookmark: _Toc256000270][bookmark: _Toc256000286][bookmark: _Toc256000302]DEFINITIONS
For the purposes of this Deed the following expressions shall have the following meanings:
	Act
	the Town and Country Planning Act 1990 as amended;

	Appeal 
	the appeal in respect of the Refusal of the Application with reference number APP/W3005/W/21/3274818;

	Application
	the application for outline planning permission submitted to the Council and allocated reference V/2020/0184;

	BCIS Index
	the All In Tender Index published by the Building Cost Information Service of the Royal Institution of Chartered Surveyors or any successor organisation in circulation at the time that the relevant contribution under this Deed is paid;

	Biodiversity Contribution
	the sum of one hundred and thirty four thousand three hundred pounds (£134,300.00) payable to the Council to be used towards biodiversity enhancement schemes in the vicinity of the Site;

	Commencement of Development
	the date on which any material operation (as defined in Section 56(4) of the Act) forming part of the Development begins to be carried out other than (for the purposes of this Deed and for no other purpose) operations consisting of construction of access, site clearance, demolition work, archaeological investigations, investigations for the purpose of assessing ground conditions, remedial work in respect of other adverse ground conditions, diversion and laying out of services, erection of any temporary means of enclosure, the temporary display of site notices or advertisements and "Commence Development" shall be construed accordingly;

	Development
	the residential development of the Site for up to 300 dwellings and associated infrastructure and landscaping with all matters reserved except for means of access pursuant to the Planning Permission;

	Dwelling
	a dwelling (including a house flat or maisonette) to be constructed pursuant to the Planning Permission and any reserved matters approval consequent thereto;

	Index
	the BCIS Index;

	Interest
	interest at eight per cent above the base lending rate of the Bank of England;

	Occupation and Occupied
	occupation for the purposes permitted by the Planning Permission but not including occupation by personnel engaged in construction, fitting out or decoration or occupation for marketing or display or occupation in relation to security operations;

	Plan 1
	the plan attached to this Deed;

	Planning Permission
	the outline planning permission subject to conditions to be issued pursuant to the determination of the Appeal;

	Site
	land on the North West side of Ashland Road West, Sutton-in-Ashfield against which this Deed may be enforced as shown edged red on Plan 1.


[bookmark: _Toc35288476][bookmark: _Toc256000001][bookmark: _Toc256000019][bookmark: _Toc63849109][bookmark: _Toc256000037][bookmark: _Toc256000056][bookmark: _Toc70667798][bookmark: _Toc256000008][bookmark: _Toc256000079][bookmark: _Toc79165355][bookmark: _Toc256000095][bookmark: _Toc256000112][bookmark: _Toc81312686][bookmark: _Toc256000117][bookmark: _Toc256000143][bookmark: _Toc256000159][bookmark: _Toc256000175][bookmark: _Toc256000191][bookmark: _Toc256000207][bookmark: _Toc256000223][bookmark: _Toc256000239][bookmark: _Toc256000255][bookmark: _Toc256000271][bookmark: _Toc256000287][bookmark: _Toc256000303]CONSTRUCTION OF THIS DEED
Where in this Deed reference is made to any clause, paragraph or schedule or recital such reference (unless the context otherwise requires) is a reference to a clause, paragraph or schedule or recital in this Deed.
Words importing the singular meaning where the context so admits include the plural meaning and vice versa.
Words of the masculine gender include the feminine and neuter genders and words denoting actual persons include companies, corporations and firms and all such words shall be construed interchangeably in that manner.
Wherever there is more than one person named as a party and where more than one party undertakes an obligation all their obligations can be enforced against all of them jointly and against each individually unless there is an express provision otherwise.
Any reference to an Act of Parliament shall include any modification, extension or re-enactment of that Act for the time being in force and shall include all instruments, orders, plans regulations, permissions and directions for the time being made, issued or given under that Act or deriving validity from it.
References to any party to this Deed shall (save where otherwise specified) include the successors in title to that party and to any deriving title through or under that party and in the case of the Council the successors to its respective statutory functions.
[bookmark: _Toc35288477][bookmark: _Toc256000002][bookmark: _Toc256000020][bookmark: _Toc63849110][bookmark: _Toc256000038][bookmark: _Toc256000057][bookmark: _Toc70667799][bookmark: _Toc256000009][bookmark: _Toc256000080][bookmark: _Toc79165356][bookmark: _Toc256000096][bookmark: _Toc256000113][bookmark: _Toc81312687][bookmark: _Toc256000128][bookmark: _Toc256000144][bookmark: _Toc256000160][bookmark: _Toc256000176][bookmark: _Toc256000192][bookmark: _Toc256000208][bookmark: _Toc256000224][bookmark: _Toc256000240][bookmark: _Toc256000256][bookmark: _Toc256000272][bookmark: _Toc256000288][bookmark: _Toc256000304]LEGAL BASIS
This Deed is made pursuant to Section 106 of the Act.
Subject to clause 6.10 and 4.1, the: 
[bookmark: _GoBack]covenants, restrictions and requirements imposed upon the Owner under this Deed create planning obligations pursuant to Section 106 of the Act and are enforceable by the Council as local planning authority against the Owner; and
the provisions of this Deed bind the Site.
[bookmark: _Toc35288478][bookmark: _Toc256000003][bookmark: _Toc256000021][bookmark: _Toc63849111][bookmark: _Toc256000039][bookmark: _Toc256000058][bookmark: _Toc70667800][bookmark: _Toc256000025][bookmark: _Toc256000081][bookmark: _Toc79165357][bookmark: _Toc256000097][bookmark: _Toc256000114][bookmark: _Toc81312688][bookmark: _Toc256000129][bookmark: _Toc256000145][bookmark: _Toc256000161][bookmark: _Toc256000177][bookmark: _Toc256000193][bookmark: _Toc256000209][bookmark: _Toc256000225][bookmark: _Toc256000241][bookmark: _Toc256000257][bookmark: _Toc256000273][bookmark: _Toc256000289][bookmark: _Toc256000305]CONDITIONALITY
[bookmark: _Ref82429941]This Deed is conditional upon:
the grant of the Planning Permission; and
the Commencement of Development,
save for the provisions of clauses 6, 10 and 11 which shall come in to effect immediately upon completion of this Deed.
[bookmark: _Toc35288479][bookmark: _Toc256000004][bookmark: _Toc256000022][bookmark: _Toc63849112][bookmark: _Toc256000040][bookmark: _Toc256000059][bookmark: _Toc70667801][bookmark: _Toc256000026][bookmark: _Toc256000082][bookmark: _Toc79165358][bookmark: _Toc256000098][bookmark: _Toc256000115][bookmark: _Toc81312689][bookmark: _Toc256000130][bookmark: _Toc256000146][bookmark: _Toc256000162][bookmark: _Toc256000178][bookmark: _Toc256000194][bookmark: _Toc256000210][bookmark: _Toc256000226][bookmark: _Toc256000242][bookmark: _Toc256000258][bookmark: _Toc256000274][bookmark: _Toc256000290][bookmark: _Toc256000306]THE OWNER'S COVENANTS
The Owner undertakes to the Council as set out in the Schedule.
[bookmark: _Toc35288481][bookmark: _Toc256000006][bookmark: _Toc256000024][bookmark: _Toc63849114][bookmark: _Toc256000042][bookmark: _Toc256000061][bookmark: _Toc70667803][bookmark: _Toc256000043][bookmark: _Toc256000084][bookmark: _Toc79165361][bookmark: _Toc256000101][bookmark: _Toc256000118][bookmark: _Toc81312691][bookmark: _Toc256000132][bookmark: _Toc256000148][bookmark: _Toc256000164][bookmark: _Toc256000180][bookmark: _Toc256000196][bookmark: _Toc256000212][bookmark: _Toc256000228][bookmark: _Toc256000244][bookmark: _Toc256000260][bookmark: _Toc256000276][bookmark: _Toc256000292][bookmark: _Toc256000308][bookmark: _Ref82429658][bookmark: _Ref82429677]MISCELLANEOUS
No provisions of this Deed shall be enforceable under the Contracts (Rights of Third Parties) Act 1999.
[bookmark: _Ref35271777]This Deed shall be registered as a Local Land Charge. 
Insofar as any clause or clauses of this Deed are found (for whatever reason) to be invalid illegal or unenforceable then such invalidity illegality or unenforceability shall not affect the validity or enforceability of the remaining provisions of this Deed insofar as the remaining clauses remain intelligible and capable of performance.
This Deed shall cease to have effect (insofar only as it has not already been complied with) if the Planning Permission shall be quashed, revoked or otherwise withdrawn or (without the consent of the Owner) it is modified by any statutory procedure or expires prior to the Commencement of Development.
No person shall be liable for any breach of any of the planning obligations or other provisions of this Deed after it shall have parted with its entire interest in the Site or the part of the Site in respect of such breach occurred but without prejudice to liability for any subsisting breach arising prior to parting with such interest.
[bookmark: _Ref79168116]A chargee or mortgagee from time to time who shall have the benefit of a charge or mortgage of or on any part of parts of the Site or any receiver appointed by such chargee or mortgagee or any person deriving title through such chargee, mortgagee, receiver of all or any part of the Site will not incur any liability for any breach of the obligations contained in this Deed unless and until it becomes a mortgagee in possession of the Site or appoints a receiver or administrative receiver under a security PROVIDED THAT:
any mortgagee, receiver or administrative receiver shall only be liable for any breach that itself has caused whilst mortgagee in possession and shall not be liable for any pre-existing breach; but
any sale by any mortgagee, receiver or administrative receiver shall itself be subject to any pre-existing breach and such breach shall be binding on any successor in title to the relevant mortgagee, receiver or administrative receiver.
Nothing in this Deed shall prohibit or limit the right to develop any part of the Site in accordance with a planning permission (other than the Planning Permission) granted (whether or not on appeal) after the date of this Deed.
For the avoidance of doubt a failure to pay a sum when required to be paid by this Deed shall, until it is remedied, be deemed to be a continuing breach enforceable (at the election of the enforcing authority) against any successor in title to, and any person deriving title from, the person in default at the time payment was first due to be paid against the first defaulter.
[bookmark: _Ref35271757]The obligations in this Deed will not be enforceable against:
any chargee or mortgagee in possession of the Site;
any individual owner or occupier of a Dwelling nor their successors in title; or 
statutory undertakers.
[bookmark: _Ref82429643]If a planning inspector concludes in any decision letter relating to the Appeal that any of the planning obligations set out in this Deed is/are not necessary to make the Development acceptable in planning terms and/or in his or her view do not comply with Regulation 122 of The Community Infrastructure Levy Regulations 2010 (as amended) the said planning obligation shall cease to have effect from the date of the decision letter and shall not be binding on the Owner and "planning inspector" shall be taken to include a planning inspector appointed on behalf of the Secretary of State for Housing Communities and Local Government and the Secretary of State for Housing Communities and Local Government in the event of a call-in. 
Locheil hereby confirms that this Deed has been entered into by the Owner with its consent and that the Site shall be bound by the obligations contained in this Deed and that its interest in the Site shall take effect subject to this Deed PROVIDED ALWAYS THAT Locheil shall only be bound by the terms of this Deed in the event that it takes a freehold or leasehold interest in the Site and derives title from the Owner.
The Developer hereby confirms that this Deed has been entered into by the Owner with its consent and that the Site shall be bound by the obligations contained in this Deed and that its interest in the Site shall take effect subject to this Deed PROVIDED ALWAYS THAT the Developer shall only be bound by the terms of this Deed in the event that it takes a freehold or leasehold interest in the Site and derives title from the Owner. 
[bookmark: _Toc35288488][bookmark: _Toc256000013][bookmark: _Toc256000031][bookmark: _Toc63849121][bookmark: _Toc256000049][bookmark: _Toc256000068][bookmark: _Toc70667807][bookmark: _Toc256000063][bookmark: _Toc256000088][bookmark: _Toc79165365][bookmark: _Toc256000105][bookmark: _Toc256000122][bookmark: _Toc81312695][bookmark: _Toc256000136][bookmark: _Toc256000152][bookmark: _Toc256000168][bookmark: _Toc256000184][bookmark: _Toc256000200][bookmark: _Toc256000216][bookmark: _Toc256000232][bookmark: _Toc256000248][bookmark: _Toc256000264][bookmark: _Toc256000280][bookmark: _Toc256000296][bookmark: _Toc256000312]INDEXATION
[bookmark: _Toc35288489][bookmark: _Toc256000014][bookmark: _Toc256000032]The financial contribution referred to in the Schedule shall be increased by an amount equivalent to the increase in the Index from the date hereof until the date on which such sum or part thereof is payable.
[bookmark: _Toc63849123][bookmark: _Toc256000051][bookmark: _Toc256000070][bookmark: _Toc70667809][bookmark: _Toc256000074][bookmark: _Toc256000090][bookmark: _Toc79165367][bookmark: _Toc256000107][bookmark: _Toc256000124][bookmark: _Toc81312697][bookmark: _Toc256000138][bookmark: _Toc256000154][bookmark: _Toc256000170][bookmark: _Toc256000186][bookmark: _Toc256000202][bookmark: _Toc256000218][bookmark: _Toc256000234][bookmark: _Toc256000250][bookmark: _Toc256000266][bookmark: _Toc256000282][bookmark: _Toc256000298][bookmark: _Toc256000314]INTEREST
If any payment due under this Deed is paid late interest will be payable from the date payment is due to the date of payment.
[bookmark: _Toc35288490][bookmark: _Toc256000015][bookmark: _Toc256000033][bookmark: _Toc63849124][bookmark: _Toc256000052][bookmark: _Toc256000071][bookmark: _Toc70667810][bookmark: _Toc256000075][bookmark: _Toc256000091][bookmark: _Toc79165368][bookmark: _Toc256000108][bookmark: _Toc256000125][bookmark: _Toc81312698][bookmark: _Toc256000139][bookmark: _Toc256000155][bookmark: _Toc256000171][bookmark: _Toc256000187][bookmark: _Toc256000203][bookmark: _Toc256000219][bookmark: _Toc256000235][bookmark: _Toc256000251][bookmark: _Toc256000267][bookmark: _Toc256000283][bookmark: _Toc256000299][bookmark: _Toc256000315]VAT
All consideration given in accordance with the terms of this Deed shall be exclusive of any value added tax properly payable.
[bookmark: _Ref35271739][bookmark: _Toc35288491][bookmark: _Toc256000016][bookmark: _Toc256000034][bookmark: _Toc63849125][bookmark: _Toc256000053][bookmark: _Toc256000072][bookmark: _Toc70667811][bookmark: _Toc256000076][bookmark: _Toc256000092][bookmark: _Toc79165369][bookmark: _Toc256000109][bookmark: _Toc256000126][bookmark: _Toc81312699][bookmark: _Toc256000140][bookmark: _Toc256000156][bookmark: _Toc256000172][bookmark: _Toc256000188][bookmark: _Toc256000204][bookmark: _Toc256000220][bookmark: _Toc256000236][bookmark: _Toc256000252][bookmark: _Toc256000268][bookmark: _Toc256000284][bookmark: _Toc256000300][bookmark: _Toc256000316]JURISDICTION
This Deed is governed by and interpreted in accordance with the law of England.
[bookmark: _Ref35271743][bookmark: _Toc35288492][bookmark: _Toc256000017][bookmark: _Toc256000035][bookmark: _Toc63849126][bookmark: _Toc256000054][bookmark: _Toc256000073][bookmark: _Toc70667812][bookmark: _Toc256000077][bookmark: _Toc256000093][bookmark: _Toc79165370][bookmark: _Toc256000110][bookmark: _Toc256000127][bookmark: _Toc81312700][bookmark: _Toc256000141][bookmark: _Toc256000157][bookmark: _Toc256000173][bookmark: _Toc256000189][bookmark: _Toc256000205][bookmark: _Toc256000221][bookmark: _Toc256000237][bookmark: _Toc256000253][bookmark: _Toc256000269][bookmark: _Toc256000285][bookmark: _Toc256000301][bookmark: _Toc256000317]DELIVERY
The provisions of this Deed (other than this clause which shall be of immediate effect) shall be of no effect until this Deed has been dated.
IN WITNESS whereof the parties hereto have executed this Deed on the day and year first before written.
SCHEDULE 
Biodiversity Contribution
The Owner undertakes to the Council:
1. To pay the Biodiversity Contribution to the Council prior to Commencement of the Development.
Not to Commence the Development until the Biodiversity Contribution has been paid to the Council.



IN WITNESS of which this Deed has been executed on the first day before written


EXECUTED as a DEED by
ANNE PARR 
in the presence of:

Witness Signature 	………………………………..
Witness Name 		………………………………..
Witness Address 	………………………………..
 	………………………………..


EXECUTED as a DEED by
EDWARD CLARKE ELLIOTT 
in the presence of:

Witness Signature 	………………………………..
Witness Name 		………………………………..
Witness Address 	………………………………..
 	………………………………..



EXECUTED as a DEED by
MARY ELIZABETH PARR 
in the presence of:

Witness Signature 	………………………………..
Witness Name 		………………………………..
Witness Address 	………………………………..
 	………………………………..

SIGNED as a DEED by
LOCHEIL HOMES LIMITED
acting by a Director and its Secretary or two Directors

Director
Director/Secretary





SIGNED as a DEED by
BELLWAY HOMES LIMITED
acting by a Director and its Secretary or two Directors

Director
Director/Secretary	
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